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Scope and methodology of the study

The aim of this papewasto develop a basic knowledge of the ldadal framework in
Somaliland and Puntland. It provides a description of the current situation in both regions
concerningthe land management with an emphasis on the land laws, registration system
and land disputes and the institutional framewdwk.partof a global process aimed at
developinga land management system for the whole country, this shagye used as a

tool for a better understandindj the existing situation.

The analysis is based on information from several of sources:

1- Documentaryevidence in the form of academic and governmpublications,
includingworkshop materials

2- Structured interviews with representatives from land professionals in the Municipality
in Hageisa,Bosasso or Garowe, members Rarliament inSomaliland and Pdland,
legal department arttie Shari‘a department within the Universities

However, as information is not easily accessible in Somaliland as well as in Puntland
uncertainty remains concerning some of the information contained within the present
document.



Chapter 1. Introduction: Somalia, Somaliland and Puntland

1.1 Background

Basic data from UNDP Somalia 2003
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Somalia is located in the Horn of Africa with an area of 637,677 sguameetresand its
climate ranges from tropical to sutpical and has either an arid or a semd character
About 20 % of the territory is covered with forest while the country has a coast of more
than 3000 km Average temperatures are around 28°C, however, in the mountainous
regions they may well drop ffreezing point.



The population of Somalia is about 10.4m (2004 Economist Intelligence Unit estimate)
out of which more than 50% is nomadic moving in search of better pasture for their
livestock.

Main towns

Mogadishu (capital) 800,000
Hargeisa 50000

Gaalkayo 160,000

Kismayu 100,000

Bossasso 80,000
Laascaanood 60,000
Berbera 35,000

Borama 30,000

Religion
Close to 90% of the population is Sunni Muslim

GDP

$4.809 billion (2005 est.)

Somalia is a poor country where livestock production is the pyirmeonomic activity
representing about 50% of the gross domestic product and more than 80% of the export
revenue There are some petroleum refining but most of the extracting industeye

closed during theivil war.

Labour forces

The Somali people beten theages of 15 to 64working or are available for work are
considered economically activgroup among thepopulation. They constitute 47.5
percent ofthe total population. This gives an estimated labour force of 3.23 million
consisting of 1.03millionn urban area and 2.2 million in rural and nomadic areas.

Employment

Total employment (comprisingelFemployment paid employment, unpaid economically
productive family work) among the economically active population is estimated as
42.3percent for urbarg7.2 percent for rural and nomadic and 54.5 percent for the
country. Thereforethe rates of unemployment amount to 57.7 percent for urban, 42.8
percent fornonurbanand 45.5 percent for thell country. These figures are only
estimates, as they do ntatke into account the extent of undésmployment, seasonal
unemployment etcMore surveys that are detailede needed to estimate the age and
genderspecific labour forceparticipation rates, the extent of child labour and the
magnitude of unemployment amdideremployment. Inerms of sectoral distribution of
employment, agriculture (including fishing, forestry anohing) accounts for 65 percent,
industry (including construction and utilities) 11 percamd services 24 percent.



Employment was definedo include unpaid economically productive family work
(excluding normal household chores), paid labour and-eseffloyment. Child
employment rates in the age group 5 to 9 years is 9.7 percent for males and 8.2 percent
for females.

The corresponding figes in theage grouplO to 14 years for males aridmales are
respectively 22.6 percent and 24.3 percent. There are substantial vairmatibaschild
labour force participation rates between urban andumban areas. Faxample, while
4.3 percent malehildren and 1.9 per cent female children in thegrgep of 5 to 9 years
work in urban areas, the corresponding figures for ruralreondadic are respectively
15.3 percent and 15.7 percent. In dge groupl0-14 yearsthe employment rate for
children n rural and nomadic areas is twice of that in urban agstemployment and
employment as casual labour tends to be confined to urban duoeago better
opportunities. In rural and nomadic areas, child employment predomirtakédg the
form of unpaidfarm labour. Child employment rate is significantly higher flemales
compared to males.

Income from selemployment constituted 50 percent of the total income levels and wage
employment constituted 14 percent. Income from remittances is estimateas|B36,
accounting for 22.5 percent of total income. (The estimated transfeznaftances
handled by Somali remittance companies is about -8D@0million peryear. Someof
these transfers are made as part of business transactions. They alsoremitideces

sent to Somalis in neighbouring states).

Other sources of income suchrasit and aid accounted for the remaining 13.5 percent.
There are considerabtifferencesfor income derived from wage employment and from
selfemploymenbetween urban @anorrurban areas

1.2 Recent history of Somalia

The regime of Mohamedi&l Barre was ousted in January 1991; turmoil, factional
fighting, and anarchy have followed in the years since. In May of 1991, northern clans
declared an independent Republic ahliland that now includes the administrative
regions of Awdal, Woqooyi Galbeed, Togdheer, Sanaag and Sool. Although not
recognized by any government, this entity has maintained a stable existence, aided by the
overwhelming dominance of a ruling clan aedonomic infrastructure left behind by
British, Russian and American military assistance progresn

The regions of Bari and Nugaal and northern Mudug compriseighbouringself

declared autonomous state of Puntland, which has beegoselfned since 998, but

does not aim at independence; it has also made strides towards reconstructing a legitimate,
representative government, but has suffered some civil strife. Puntland disputes its border
with Somaliland as it also claims portions of eastern SooEamaag.



The mandate of the Transitional National Government (TNG), created in August 2000 in
Arta, Djibouti, expired in August 2003. New Somali President AbduNaisuf Ahmed

has formed a new Transitional Federal Government (TFG) in October 2004ticonsf

a 275member parliament. Numerous warlords and factions are still fighting for the
control of the capital city as well as for the control of other southern regions.

1.3 Clans

See the presentation about Clans and CustorAanex |

1.4 Somalland

The Republic of Somaliland known as the Somaliland Protectorate under the British rule
from 1884 got its independence from Britain in 26 June 1960. On 1196l,it joined

the former Italian Somalia to form the Somali Republic. The union didwuark
according to the aspirations of the people and the strain led to a civil war from the 1980s
onwards and eventually to the collapse of the Somali Republic. After the collapse, the
people of Somaliland held a congress in which it was decided to withidoaw the

Union with Somalia and to reinstate Somaliland's sovereignty.

The country has a republican form of government. The legislative assembly is composed
of two chambers an elected elder's chamber and a house of representatives. An elected
Presidentand an elected Viepresident head the government. The President nominates
the cabinet, whichs approved by the legislature. There is an independent judiciary

The country has three political parties: DUB Party, Kulmiye Party and UCID party. The
currentPresident of the Republic is H.E Dahir Riyale Kahin and the-@resident is

H.E Ahmed Yusuf Yasin both of UDUB party who were elected on April 2003 fioea
yearterm. The term of the current government ends in early 2008. The major problem the
Governnent faced is the lack of capacity, human resources and financial structure.

Somaliland elects on a national level a head of state (the president) and a legislature. The
people elect the presidefar a five-yearterm. The Parliament (Baarlamaanka) has two
chambers. The House of Representatives (Golaha Wakiilada) with 82 members, elected
for a five-year term. The House of Elders (Golaha Guurtida) with 82 members,
representing traditional leaders. Somaliland has a 4{paity system, with numerous
parties inwhich no one party often has a chance of gaining power alone and parties must
work with each other to form coalition governments.



1.5 Puntland

Puntland is a region located north-easternSomalia,centredaround Garowe (Nugaal
region), which leders in 1998 declared it to be an autonomous state. The current
government apparently sees the move as an attempt to reconstitute Somalia as a federal
republic. Unlike neighbouring Somaliland, it does not seek outright independence from
Somalia

Puntland considered itself as an autonomous state within Somalia. In 1969, when
Somalia's government was toppled in a "coup d'état", years of war andfchawsd.
Somaliaremained unstable and, in 1998, Puntland declared its autofisya tribat

based sepatian under the presidenayf MahamoudMuse Hirsi and has a nation with

clan confederation as one of its top priorities. Since 1998, Puntland has been in territorial
disputes with Somaliland over the Sool and Sanaag regions.

Unlike the seHdeclared statef Somaliland, Puntland is not trying to obtain international
recognition as a nation. It seeks to become part of the united Somalia that is a federal
republic. However,the two secalled "lands" have one thing in common: both base their
support upon tridaelders and their way of organization along lines based on tribe and
kinship. In December2004, Puntland sustained serious dam#gets infrastructures
during the tsunamas a result to thimdian Ocean Earthquake.

[ [ |
Judiciary ‘ Executive Branch House of Representatives

' |
[ [ [ |
Constitutional Supreme Council Supreme Court | | Prosecutor-General President Speaker
Court of Justice
(Not Yet Formed)

. |

Second-Level Courts Vice-President | | Standing Committee | | Vice-Speakers (2)

I | | |

First-Level Courts Ministers (17) | |Sectoral Committees| | Secretary-General

Table 1: Institutional structure government in Puntland:
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1.6 Land through History

Estimates vary, but from 46 to 56 percent of Somalia's land area can be considered
permanent pasture. About 20% percent is classified as forest. Approximately 13 percent
is suitable for cultiation, but most of that area would require additional investments for

it to be usable. The remaining land is not economically exploitaDier the last
centuries]and has always been a common asset ruled by the customary system.

Practices concerning ldrrights varied from rural to urban areas but were mainly ruled

by the customary laws. In pmolonial times, traditional claims and intelan bargaining

were used to establish land rights. A small market for land, especially in the plantation
areas of tb south, developed in the colonial period and into the first decade of
independence. The socialist regime sought to block land sales and tried to lease all
privately owned land to cooperatives as concessions. Despite the government's efforts, a
de facto lad market was developed in urban areasopposed teoural areaswhere
traditional rights of clans were maintained.

1.6.1 Under colonial rules

Under colonialperiod, the Italians ruled one part of Somalihile the British ruled
another partLike in many countries, land has been confiscated by thened authorities
and ruled under avestern tenure regimen which individuals can exclusively and
privately own land

After adisorganizegeriod,the Italians first tried to regulate the tenure systath t&nd
laws but limited to the taking of land for urban development anthésettlement®f the
white people.

In reaction to theskws,the Somali whose land had been taken began to claim their land
back. To solve the problem Italians introducedlB26 the 50 years lease agreement
signed with thee | d eommunity. Thecustomary rules were not recognized any more
and Somali lost their ancestral rights.

1.6.2 After independence

In 1960,the Democratic Republic of Somalia was born, the first canistit issued in

June 1960, amended in 1996, stated that land belongs to the State with also equal rights to
access the land for residence and cultivation. Land is the property of the State and
administered by the Government

The main evenaboutland happeed in October 1969 when the Government turned to a
socialist systenwhere land was then nationalized and redistributed.1Bv5, the first

land law was for agricultural purpose. All the lawdstransferred from the traditional
authorities to thegovernmat. The law stipulated that previous landholdewere
authorized to register, within a six mostiimeframe, a limited amount of land as state
leasehold or concessions for 50 years with different possibilities for the government to

revoke the agreement.
11



Transactions were not allowed and farms and cooperatives received preferential treatment
in the registration process. Onegain, the customary rights were totallgbolished.
Becausef a weak enforcement of the law, large disparities appeared betweemanyst
tenure system and statutoigw. Meanwhilethe government declared that in order to
make the land productivéand was to be given to theaperative and production were
only to be sold to Agricultural Development Cooperative ADC. All farms belgntpn
foreigners were nationalize®ue to thelack of competition,agricultural product prices
became unaffordable and farmeesiuced their productivity toninimum. Community
elders never accepted the new regulations regarding land allocation and oft&stezb
the title allocatedLand grabbing became really worst in 1975 with the new land law
plaang all the land under control of the State.

The contradictory laws havereated the condition for the appropriation thpse who
have a strong power and hameacerbated the clan divis®n

12



Chapter 2: Identification of needs and problems related to land

For the peace process to bear fruit and produce a stable and democratic Somalia, it is in
everybodyos i nt er disputestinoa faireasdoilnpartial mhahrer. 1 an d
represents a precondition to restoring the rule of law and the protection of human rights.

In the final analysis, economic recovery and foreign investment will take place once land
and property disputes are regad and a property regime is put in place.

Urban land ownership remains contentious, a number of cities such Hargeisa, Bosasso,
Galkayo and Mogadishu are experiencing real estate bd@tauseof one million

Somadi in the Diaspora sending moné&y their elatives to build property. There is a rush

for land anl the value of the plots has gone

In Hargeisa the law (?) requires landowners to develop their plot within six months but
this law is fully disregarded and speculators continue to acquire lancréicghate
makingprofits in the future.

2.1 Land conflict

Becauseof more than a decade of no clear central government authority and subsequent
erosion of legal systems, land and property in Somaliland and Puntland has bieeome
subject of majoconcernas illegal occupation and land grabbing remain the main source
of violent conflict

At the current stage of peace building and reconstruction, unresolved occupation of land
and property requires sustainable solutions before medndnargescale inveshents,
proper urban planning, macroeconomic stability and a lasting peace are possible

In Somaliland and Hargeisa in particular, the chaotic situation involves local authorities,
internally displaced personsDPs), refugees and the private sector with@ny land
management system. Land therefore means speculation and source of income and land
dispute are more frequent and violent.

A CASE STUDY OF LAND DISPUTE RESOLUTION, HARGEISA
12 JANUARY 2006

The land dispute case concerned an unbuilt piece dfltarated in one of the poorest
settlements on the hillside. As this land is located on the edge oityhé is assumed
that its value will increase significantly. Tipeevious municipality allocated the land to
the military forces in 20Q1After two years, the local community started to claim the
ownershipbecausdhey have occupied the land in accordance with the municigafity
laws

13



The resolution approach

Under the supervision of the Mayor and the Governor of the district and in the presence
of a police officer and a district officer, an investigation was carried out after an
inspection visit to the plot. Witness statements were taken into account. Conciliation
procedure started with separate statements made by the claimants and proofs of the
ownership were examined. Elders were represented and heard during the procedure.

It appeared thatluring the occupation by the local community the plot had been divided
into two or three smaller plots. At the end of the hearings, all the necessaryysecuri
precautions were decided upon in order to avoid provocation and violent conflict. In such
casesthe procedure starts with an attempt of conciliation followed by a meeting of the
Land Committee. Finally, if no agreement can be reached the districtbemmneghe

option As the final decision is made underframework, which includes customary
authoritesando f f i ci al s of the Municipality itds
of law. It appeared that both sides were able to provide legahdots to prove the
ownership.This is a common case in both regions #&nid not rare to see this sort of
conflict degenerate into violent conflict that leads to death.

In rural areas,disputes arisédbecauseof boundaries, water pomtand pasture. Often
conflicts arise betweemneighbourealans crossing each other's boundary for grazing and
watering of livestock without permission. The customary land latich provides a
complex set of ruleabout landseems to be less and less able to solve thesgteksp

2.2.1 Source of the conflict

First of all the Somali regions have inherited three systems of law: secusaomary
(xeer) and th&hari'a law. All these coexist today. The following describes the situation
in Somaliland and Puntland:

1) The Cwstomary law, (Xeer), is a highly specialised institution adapted for
administering, managing and regulating common property such as pasture, grazing land,
forests and water. The el derdés court of t
role of the supreme guardian. Customary laws forms the more sophisticated system
applied in all regions.

2) Secular law is much more complex to evaluate as most of the laws have been lost
destroyedduring the warThose that are applieate inappropriate anddhly inefficient.
New laws being developed lack legal precision andlr&kgdifficult to enforce.

3) The Islamic law should be viewed as the primary source of law in both regions where
Sharia has been officially recognised within the constitution.redtly Islamic law
governs mainly family related issues as marriage, divancénheritance.

14
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Somal il and constitution: |l ntroduction: o
promotion of any religion in the territory of Somaliland, other than Isiamrohibited"

According to the Puntland constitution:" The laws of the nation shall be grounded on, and
shall not be valid if they are contrary to Islamic Sharia"

Apart from the Constitution of 2001, the current land management system in Somaliland
hasbeen built upon the system established during thevaregovernment and aspects
from these three legalystemgemain. Familaws remain under Sharprinciples while

rural land is mainly ruled under Xeer or criminal laws under secular sy$tesnplurd
nature of the legal system and tya customs make it difficult to prevent further
violence in some instances.

Consequently,t has been clearly identified that the first priority is to resolve the
extensive land conflicts partly created by this cvaping systems. It is about a
precondition for the creation of a healthy land management sydfimeover, the
situation has been exacerbated by the fact that many cities have had to face the return of
numerous IDPs and refugees who claim the land theyiqursly occupied.

In Somaliland as well as in Puntland people have grabbed the land during the last decades
and illegaloccupations areery widespread. I®omalilandmaybe more than in Puntland

one factor aggravates the situation: value of the land gp&nd speculation over the last

ten years became a common practice to increase wealth. All valuable open land
surrounding the towns has been grabbed. Although declared illegal by the municipalities,
land speculation has, according to soroarses, incrased prices up t6000JSD per
20mx20m plot(Transaction in May 2006 located in city centre: 4000 USD for a 36X24 m

plot)

In Bosasspthe poor have grabbed most of the lamdl IDPs and people remain in an
illegal situation and without security of tenur&acing this major problem the
municipality has decided to take measures and has started to regularise these illegal
occupations.

According to the municipality of Bosasso, someone who wantevelop grabbetand
needs first to get a titl@he applicantg€an submit the matter to the Islamic Court which
could deliver an order of ownership confirmation with the condition that the claimant
must be assisted by four withesséw areable to swear on the Koran.

The Bosasso municipality has launched anothecgs® people can regularise their
situation within 30 days if they manifest themselves to the municipality. Claimants have
to declare their plot, location, size and duration of occupation; then they have to pay the
related taxes. It is likely that claimatannotafford such taxes and the land in such case
will probably go back to thenunicipality, whichcould evict the occupants.

At the time this documentvas beingwritten, the regularisation process was ongoing.
Therefore land dispute cases might be iear and complex as historical and legal factors
are involved

15



2.2.2 Type of conflict

Conflict may occur under different circumstances related to institutions malfunction,
illegal occupation or massive return of displaced peoplased on a number of
interviews, meetings and discussions, the major causes of urban land disputes appear to
vary.

Many people lost their title deeds in the civil wdhe Somali government or, prior
governmentdad issued thesa 1960 under the British administration. In sooases it
appearshat,a deed had not been issued for a property at all.

A very common land conflict appears when the same plot had been allocated to two
different people by two different authorities both providing legal documbntdageisa

many peoplehave been allocated a plot which has been already allocated before the
current municipality or even before by the current regifiiee situation remains today
where one might have been allocated a plot by the municipality while someone else has
received aitle for the same plot delivered by the previous Ministry of Public Works.

Another common situation involves refugee and IDPs who claim a piece of land they
previously occupied. Claimants have a ledatument. Theactual occupier also has
legally acquird right. Among other causes, destruction of legal document and
disappearance of the plot demarcation are also relevant.

In Hargeisa, entrepreneurial behaviour whereby land is invaded as a bustwsmisn
Considering the value of tHand, people alsalaim a plot even without legal documents.
Land dispute is mainly a question of speculation in Somaliland.

Family tenure problems are also common. A person sold a piece of land, in which other
family members believed they had an interest and in theiraypithe seller was not
entitled to sell the land without consulting all the interested parties in the family. The
family then attempted to reclaim the land from the buyehas beenalleged that
neighbours slowly moving boundary markers (a line of stanethe case described)
separating two parcels have created violent conflict.

16



2.2 IDPs and refugees

In 2004, rough estimates were that up to 400,000 people were internally displaced in
Somalia, out of a total population of 6.8 million (UM November 2004; UNDP, 2004).
Children and women make up 75% of the IDP population. The great majority of IDPs
about 250,000 live in Mogadishu

During the Somali crisis in 1991992, over one million Somalis fled the war and famine
to seek refugee status neighbouring countries. Kenya and Ethiopia hosted the majority
of these refugeesyhereasYemen, Djibouti and Tanzania were also major destinations
for Somali refugeesAbout 465,751 Somali refugees have been repatriated since, of
which half (214,302) &ve returned to Somalilandt is estimated thaabout 400,000
Somali refugeesemainsworldwide, of which 144,129 are registered in Kenya, 67,433 in
Yemen, and 37,498 in Ethiopia.

Land dispossession in areas of origin and lack of access to land irofreage are the

most serious problems affecting IDPs. Those from minority groups and those outside

their clan home area usually do not have access to land other than rented plots. Land in
Somalia are controlled by specific clans. The dominant clans imiradp the regions

where | DPs seek safety would not easily sel
clans (Lindgaard, 23 March 2001). Even where possible, buying land could increase the

risk of IDPs being dragged intmnflicts, whichthey normally wanto avoid given their

particular vulnerability.

In addition, there is not enough public land available that could be allocated to IDPs by
local authorities. As a result, the vast majority of IDPs rent plogriwately ownedand

while the rest squat tgmorarily on government sites or abandoned buildings. Most IDPs
are unprotected and can be evictedpbyperty owneror authorities at any time. The
insecurity of land tenure and ownership was cited as the primary concern of IDPs during
a survey conducteid 2002 (UNCU, 30 July 2002).

Somal il andds | DPs situati on

Some IDPs, according to some surveys in particular in Somaliland, are not willing to buy

land because they wish to return to their areas of origin in Soenitral Somalia once

the security is guanteed. In Somaliland, IDPs are also interested in avoiding any legal

or social problems. Since they do not originally come from Somaliland and are to some
extent considered as ndill egal mi grmmthiot so by t
be entited to land as neBomalilanders.

Interagency assessments conductedeight areas around Hargeisa (Somaliland) in
returnee and IDP settlements (June 2002), give some indicative figihngg.percent of
the IDPsrepors thatthey owned property beforedtwar and virtually all report having
no access to it now, citing war and insecurity as the primary reasons.

17



Al most half of the residents state they
live on land owned by the government (primaritadum and State House residents) or
by private individuals (primarily in Daami)Three out of four households currently
6owningd their |l and were allocated the
generally own their own land, while Southern Somgdiserally do not (rent).

The Government of Somaliland wants to resettle returnees/IDPs from the spontaneous

Oowr

settlements of State House, Stadium, Independence Garden, Hargeisa water storage area,

Dami and Pepsi Cola to permanent settlements in Ayaha antidaw. 44% of the IDPs
from SouthCentral Somalia prefer local integration.

Puntland IDPs situation

The IDPs in Puntland can be subdivided in two groups when it comes to opportunities for

security of tenureThe visible internally displaced persons witle clan or kinship
affiliation to the community they reside with and the invisible displaced who integrate
into the communities due to family ties or clan affiliation.

In Bosasso (Puntland), the issue of land tenure of IDPs is largely related to urban

planning. IDP settlements are built @nivately ownedand and since the municipality
hardly owns any land, it is difficult to find a plot to relocate IDPs. The lack of land
records make it difficult to determine who the land belongs to. Agencies are meliacta
provide services to land with unclear ownership sihe® has often resulted in multiple
claims once the works were about to start.

Displaced communities from Sou@entral Somalia do not own their land and [&shs
10,000to 40,0000n monthly rent The fact that IDP settlements are build privately
owned land undermines provision of basservices, whichare often privatized by
property owner Although many fires destroyed IDP houses, IDPs would not build with
better materials, because on privéad they risk forced evictions at any time. IDPs
recurrently evicted incur high 1+gettlement expenditure. It is difficult for the authorities

to relocate IDPs, because the municipality owns hardly any land, and has no money to

buy it.

There may be poiial disagreements between municipal and central authontids
regard to a longerm policy towards the IDPs in Bosasso. For example, while the Mayor

of Bosasso is quite willing to entertain the permanent settlement of these populations, the
Minister of Interior informed us that he envisages the eventual return of these IDPs to

their original areas. In short, prior to any coherent policy with respect to the IDPs, it is
vital that a clear and coherent policy be agreed upon both between local authsrities
well as with the Puntland administration. (UNCU, 30 July 2002).
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IDPs from the South have at this point no option of returning to their area of origin due to
recurrent conflicts. Most IDPs are from minority groups and are afraid of returning to
their home areas for fear of attacks from the clans that at present occupy their land. The
unresolved issue of transfer of property and land seemingly goes back to clan nepotism,
which was dominant during the Siad Barre time. Most IDPs from the Sentral
Somalia have not integrated into their host communities in Northern Somalia.
Reintegration is complicated by general poverty, scarcity of water, lack of services and
unemployment.

2.2.1 Land Tenure option for IDPs

See the studiesn:

Land Tenure Ombns for IDPs/ReturnedsAnnex Il
Land, Housing and Property right restitutioAnnex Il

2.3 Limited capacity

Examples of land managent problems in Somaliland:

The Land Department of the Municipality of Hargeisa has been undertaking land
regulaton, allocation, mapping and registration for five years without agreed procedures.
Consequently, multiple claims can be provided to a single plot (one by the Ministry of
Public Works, another by the municipality).

In the city of Berbera, where the post increasingly used by Ethiopia for import and
export, the local press reports that wealthy, powerful groups take advantage of the
absence of proper legal framework and grab land with potential high value and economic
development potentials. The situatimnas descri bed as O6a ti me
explodedo

Now, there are no sufficient local or national organisations and data management
capacities in land and property sector in any region. The current land management system
originates from the previous gernment. Therefore, the Somali regions are in a
transitional period where statutory laws agenerally not applied and areither
inefficient or disconnected from the reality on the ground. Land disputes are a part of a
larger problem, the land control r@ict between clans. Decisions of various authorities
representing the law and order are based on customary traditions and equity, especially
concerning the land disputes. As a fpsbrity, one must consider to harmonize the legal
framework and to worlout a clear sharing out of the competencies among the different
stockholders.
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In terms oflaws, there is confusion and overlapping of different laws in both regions. In
Puntland, for instance, the Land Law of 1975 baen less or moreeplaced by the
customary land tenure (Xeer).

AThis regime of &6l awl essnes defal qrrangeznengsinc | ear |y
place though of an informal nature) operates at three levels: the allocation or occupation

of land without formal approval; the devetopnt of land without formal approval and

dealings with land sales, leases and the likewithout formal approval." (Patrick Mc

Auslan)

2.3.1 Human resources

Lack of human resources significantly obstructs the development of a proper
administration.Furthermore, thdack of education is a curb on the efficiency of the
current administration

The land administration is facing the same problem; understaffed and with a basic level
of competence, the administration is unableuiéil its missionin Bosasaq the Land
Department, in charge of land allocation, planning, land regulation and other mission is
made up okightstaff only.

Low remuneration as well is a serious obstacle to the development of the instilitiens
salaries of judges and law enforg officials are low. The amount of salary paid to the
ordinary police officeris about US$60 that does not suffice the basic needs of the
individual.

Poor facilities and equipment should be seen as real concern especially within the Land
Department in bth regions.To be effective, the land administration as well as the justice
and law enforcing institutions should possess enabling facilities and equipment. Apart
from few transport vehicles and working offices, everything has disappeared. There is a
high need of computers, printers, mapping equipments and office stationery.

2.3.2 Capital city syndrome

Althoughrapid urbanisation is to be found throughout Africa today, in Somalidhéss
been exacerbated by the civil war and now the migratiorretfnees, internally
displaced population (IDPs) and in general the drift of ruradaditionally nomadic
population to the urban centres. The urban growthiratbe north is estimated to be
between 5% and 8% per annum accordmthe World Bank/UNDP disnates, the urban
population now being around 34%. Nmnsuses have been taken in recent years,
however population estimatesf the towns and cities aepproximate
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This urbanisation process hagsen extremely ad hoc, based on traditional forms of
settlement growth withittle intervention of formal planning and management but with
the addition ofargely privately supplied modern services of water and electricity supply
andtelecommunicationd-argeisa or Garowe, like most capitals in developingnties,

holds almost all the country's commercial infrastructure. Government agencies such as
the registration office are concentrated in Hargeisa (Somaliland) along with many
property professionals and the head offices of all major finaeid governrantal
institutions.
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Chapter 3: An institutional framework for land administration

3.1 Existing land administration

3.1.1 In Somaliland

Hargeisa is divided into five districthere are 25 members ohet Hargeisa City
Council: One Mayor and 24 Council Members. Nuaters of the City elect the entire
Council Each member serves a staggered 5 year term. The Mayor, elected the following
year. Term limits are now in place, which meansrtiayor andcouncil members may

serve in their respective seat for a maximum of 10 years, or two consecutive terms.

The Mayor and Council appoint the City Secretary, who serves as Chief Administrator of
the City organization. Hargeisa practices a "Mayor form" of government.

The Hargeisa City Council has regular weekly meetings each FAdaistedoy the City
Secretary, Wo is appointed by the Board of Council to oversee the daily operations of
the City,advice andadminister the policies and procedures of the Coundilearforce

city by-laws and actions passed at city meeting. The Secretary's authority and
responsibilities are established in the Secre@Gity manager Act of 1999. Efforts are
underway to create a high performance organization culture within which the Cit
Secretary shares power and decision making with the Mayor and the management in
concert, the City Secretary and other members of the management team set the direction
of the organization by defining a mission statement supported by a strategic plan with
defined goals and objectives.
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Mayor

Deputy
Mayor

Executive’
Officer

|

[ { | I 1
Kood-Bur Mahamoud 26 June Ahmed Ga'an Libah
District Hay be District District Dhagah .
.
Planning & Land Personnel Administraton/
Re-integration Management - I Finance
Depariment Depariment Depariment Department
Revenue & Real Internal Hy giene &
Taxation - Property Audit Departrment Sanitation
Department Department Department

Table2: The Hargeisa municipality administration.

In terms of land institutions, in Hargeisa the Municipality has a Land Department in
charge of land regulation and allocation but beyond all legal system. Apartheolaind
departmentan independent section is in charge of transfer of ownership and building
permits registration.

A third independent department called Physical Assets and Land and Tenure Section is
responsible for the issuance of the title deeds.

Firstly, for those who want to develop a plot obtaining a building permit is a
compulsory process thahould be introduced at the district level (five districts in
Hargeisa). The central registration office within the municipality is responsible for the
centralization and the recording of each permit that has been delivered witHistthos.
Theprocess will be described later under the paragraph 6 on the registration system

Secondlythe owner could obtain a title deed from another section callgsidah assets

and Land Tenure. Once a permit has been issuedidaoldercan apply for a title deed

to the building, not the land. This section is responsible for the collection of rent of the
public assets granted to private individuals, (mainly mapkates).However,the main
mission of the section is to deliver title dedar those who have a developed plot. This is

a non-compulsoryprocess, most people considering that the recorded building permit is
sufficient. At the time this survey was condudieHargeisa had 60 000 developed
properties but only 3000 titles have been allocated (figures from the municipality).

Finally, the last independent section within the Municipality, land records transfers, is
responsible for the registration of the transbé ownership and inheritance certificate
registration following an order from the judicial system. All the private land transactions
are subjected to the validation of the public notary.
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Investigations have been conducted at the District level. Intesvia two Districts
showed that questions related to land are brought firstly to the District keweng
different missions concerning the public and soaalvices,the District is also
responsible for the land management.

Individuals request to legak a private sale agreement signed under the auspices of a
public notary are introduced to the Distrithe District that assigns a surveyor to check
the property and to measure the plot keeps copy of the sale agreGmemtthebuyer

has paid the feehe District callsmeighbourdo witness the occupation by the buyEne

file is then transmitted to the Municipality, signed by the Deputy Mayor, the Mayor and
registered by the office in charge

An application for building permit follows the same prasess ands registered in the
municipab germit registration officeln the "26 J u n ®istrjct there is only one
surveyor while the "lbrahim Koodbuur" District counts 3 surveydlrse District is also

the first level to solve a land conflict that miglafgpens in its jurisdiction.

The District Commissioner with other members of the local committee carries out an
attempt of conciliation based on evidence and witnesses. If no agreementreanhael,

the case is brought to the Couxeighbourhoodlisputes boundaries disputes or deeds
contestation are some of the common cases that the District has to know.

3.1.2 In Puntland

Director
Land Department

Head of Head of land
Head of land sectio Planning section monitoring section
Clerk Land surveyors Municipal police

Secretary

Table 3: The land administration in PuntlaBdsasso
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The Land Section is in charge of landoaltion, registration and records keeping while
the Planning Section is in charge of planning and mapping with surveyors.

Figure 1: map of Bosasso produced by the mapping section

The whole structure is under the control of the Monitoring Sectibichvmission is to
check the compliance with the regulations.
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The land department has ondyght staff members available. In addition to the land
department, there are engineers [private sector] who have been responsible for the major
town extensions tche eastT he | and department uses Si ad
for operation and has registered approximately 6000 plots at the time of the assessment.

It was reported that approximately 200 plots are registered every year for building
permits. Engireersthen record the property in a diagraffirming the legalityof the
exercise An idea of zoning exists to control areas of kaisé like industry or housing.

3.2 Existing judicial system

Somalia

The constitution of 1961 provided for a unified igidry independent of the executive

and the legislature. A 1962 law integrated the courts of northern and southern Somalia
into a fourtiered system: th&upremeCourt, Courts of Appeal, Regional courts, and
District courts. Shar'ia courts were discontidualthough judges were expected to
consi der where malirtg adecisiona. The Siad Barre government did not
fundamentally alter this structure; nor had the provisional government made any
significant changes as of May 1992.

At the lowest level of th&omali judicial system are the eigktyur district courts, each

of which consisted of civil and criminal divisions. The civil division of the district court
has jurisdiction over matters requiring the application of the &hast customary law,
and suis involving claims of up to 3,000 Somali shillings. The criminal division of the
district court had jurisdiction ovesffencespunishable by fines or prison sentences of
less than three years.

There were eight regional courts, each consisting of thvesatis. The ordinary division

had jurisdiction over penal and civil cases considered too serious to be heard by the
district courts.Somalia's nexhighest tier of courts consisted of the two courts of appeal.
The court of appeals for the southern regsah at Mogadishu and the northern region's
court of appeals sat at Hargeisa. Each court of appeal had two divisions. The ordinary
division heard appeals of district court decisions and of decisions of the ordinary division
of the regional courts, wheredwetassizes division was only for appeals from the regional
assizes courts. A single judge presided over cases in both divisions.ndmwo
professionalsassisted the judge in the ordinary division, and fotlrersassisted the
judge in the assize divisionh& senior judges of the courts of appeal, who were called
presidents, administered all the courts in their respective regions.

The Supreme Court, which sat at Mogadishu, had ultimate authority for the uniform
interpretation of the law. It heard appealdetisions and judgments of the lower courts
and of actions taken by public attorneys and settled questions of court jurisdiction

The Supreme Court was composed of a chief justice, who was referred to as the
president, a vice president, nine surrogastiges and founonprofessionals
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The president, two other judges and fown-professionalsonstituted a full panel for
plenary sessions of the Supreme Court. In ordinary sessions, one judge presided with the
assistance of two other judges and twen-professionalsThe president of the Supreme
Court decided whether a case was to be handled in plenary or ordinary desstohon

the importance of the matter being considered. (Federico Battera and Alessandro
Campo"The Evolution and Integration offdrent Legal Systems in the Horn of Africa:

the Case of Somaliland™)

3.2.1 Judicial system in Somaliland

The Legislative Decree No. 3 of June 12 1962 is the most recent law on the Judiciary
adopted by Somaliland but the Law No. 41 of 11/08/1993 is ideresi as the
fundamental base for the judicial system.

According to these laws, the judicial process comprises three levels: the Supreme Court,
the Court of Appeal; and the Regional and District Court. The territory of Somaliland is
composed of six regis and several districts. Each Region shall have its own District
Courts, Regional Court and a Court of Appeal. The Supreme Court sits in the capital city
of Hargeisa, and has jurisdiction over the whole territory.

Elders settle out of ourt the majorityof disputesby applying custom, whereas the
official courts are responsible for settling minor ciagihd criminal cases. The official
judiciary system applies only in a second time and ontiigfparties (the family of the
plaintiff and the defendant) doot agr e e resolutionhe el der 6s

The Court of appeal is also competent for land disputes if the land dispute committee
does not give satisfaction to one party. Law from previous regime mainly general, civil
and criminal laws are applied. The Supredmairt is called in lagtesort.

3.2.2 Judicial system in Puntland

Islamic Shari'a and Customary laws served as the legal systems that regulated the Somali
society judicial systenirhe customary, Shari'a asdcular courts operate side by side, a
structue that confuses uniformity of the legal systems in issuing verdicts. Most formal
courtsoé (Shar i a exhbdlowSmfessibnal sk)ll angxpertseo n n e |

Professional adjudicators are rarely found in secular courts, as the few availabsrene
reluctant to serve the justice administration under the prevailing circumstances and would
prefer working privatelyMoreover,as mentioned before most adjudicators or judges of
Sharia courts, which constitute the largest group of the existing jutiges neither
formal academic qualifications nor experience in court procedural techniques.
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Here are the recommendations issued during a workshop on Good Governance in
Puntland in September 2003.

>

There is an urgent need to reduce the size of Puntlandri§ Forces, which
absorb a sizeable portion of annual income revenue

Recruit the police and judiciary personnel on merit, including women and
minority groups

Encourage women to participate in judiciary and law enforcement jobs and
positions.Improve tte skill and knowhow of members of the police and judiciary
Upgrade remuneration of police and judiciary to dissuade or minimize nepotism
and corruption

The Legislative, the Executive and Higher institutions of Justice must maintain
strict control over plice and judiciary performance

> > > >

The administration must improve and upgrade health and living conditions in prisons and
transform them into correctionakntres Cases of young offenders should be treated at
Juvenile Courts, following internationadtandads. Respectfor human rights and
protection of weaker section of the population must be guaranteed

However, the first priority is to build training capacity.

3.2 Land and Tenure

3.2.1 Access to lanth both regions

"All land in Somaliland belongs tthe state oSomaliland aper Article 12 paragraph 1

of the constitution. The authority to manage, appropriate land shall lie with Somaliland
Government." (Land Management law, Art I)st likein Somaliland, in Puntland the
land belongdo the State anthe governmenis only able to allocate landt must be
noted that over the last decades most of the land in urban areakeem grabbed for
settlementand again by businessmen out to make adki# to the expectedse to the
landvalue.

Traditionally, the ordinary people (pastoralists, small traders, returneesameatants)
were the main group involved in land grabbing in the aftermath of the civiBuathat

is no longer the case a®werful politicians and business leadeecome involvedA
large number of buildings and plots that previously setkiegublic are now controlled
by private individualsvith commercialinterests(usually members of the new dominant
clan group)r by IDPs/returnees

During the civil war, a large number of g#e, both professionals and unskilldrkers
returned to their original claareas €¢speciallyin Puntland), leaving behind properties
(buildings, farms) which have been taken over by other grangsit is said thahew
occupiers pay rent to the dispéat'owners'.
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In rural areasdue to thewar, the geographic clamap of Somalia was redrawn as
stronger clans took possession of the best agricultural and pastoralist areas and mostly
displaced minority groups to urban areas.

Interviews conducted in &tgeisa and Bosasso highlighted that land can be accessed in
three waysd purchase inheritanceand danation In Somaliland once somebody is
given a plot the process starts with a legalization of the land introduced at the district
level. The file is trasmitted to the municipality that delivers a certificatdegfalization,
which includes very basic information. At thetage,the owner can start the process to
obtain a building permitlso delivered and registered by the municipality.

In Puntland, te regime is almost the same with an attempt to put in place expropriation
for public interest. Most generally the municipality in Garowegisters private
transaction between private individuals.

A surveyor canntervene in case of necessary survey amdtittes are kept within the
municipality with name, dates, size of the plot and location. It has been told that these
informatiors are used to collect the taxes.

In Bosasso access to public land through the Municipality (Land Department) requires a
letter of application with location and size of the plot. This application form is sent to the
monitoring section within the landepartment, whicltarries out checks on the plot. If

the plot has not been allocatedreservedor a public purpose the title came issued by

the Land Department. Thauthorityfalls within the Municipality onlyif the plot is for a
temporary use. In case of a plot with permanent theeapplicant should address his/her
application form to the Ministry of Public Works

In Puntlard where the Islamic influence is more perceptible it seems that Islamic concept
of access to land are taken into accouimder the Shari;ahe principal way to acquire
ownershipon a plot is for the one who wants to beeothe owner to be able to develop
the land. Priority is given to the one who has marked the plot and who is able to value it.

Demarcation and marking of the plot confer right to use but not the full owneBsftip.

only the \aluation of the land confers full ownership.seems that theslamic law is

widely applied in rural areas in Puntland. Serious problems appdhe urban areas

where secular lawapplied during he Barr eds r e gappleablalesgte st i | | v
the fact that laws are unclear and inadequate.
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Chapterd: A legal framework for land administration

Facing these major difficulties with the legal framework both Somaliland and Puntland
authorities have decided to pass a new urban land management law in order to build a
structured system able to managelémel.

4.1 In Somaliland

First, it would be necessary to consider the Somaliland Land Policy before considering
the law since the law should reflect the national policy and might be interpugted
regard to this policyHowever,the national policy hasot been precisely define and
harmonised. A clear political will existith regardto the IDPs resettlement, the creation

of a land management system and the resolution of land disputes but these different
components have never been set up as nationaypol

4.1.1 Laws

Copies of the laws dioththe former Republic of Somalia and the British Administration
appear to be unavailable. They may be in Mogadishu, or they were destioyegthe
civil war or respondentsn this study were unaware ttieir whereaboutsor they may
exist in Somaliland.

The newly developetland Management Law Nol7 covers the following subjects; the
allocation of land; the planning and control of development of land; aspects of land
tenure including registration of title; appragion of land for public use and
compensation; demolition of buildings; land disputes; and building regulation. These are
matters, whichn many other jurisdictions would be the subject of five or six separate
laws. The law is still under discussion amdemded in the Parliament.

If the land is owned by the Republic of Somaliland its management, transfer and lease
proposal lies on the government which should pass decree for public purposes. It is noted
that public purposedo notinclude land for urbangor.

The new National Urban Planning Institute under the Ministry of Public Works would be
in charge of the creation of the urban land physptahs, which in other words is the
Master planbut there are no provisions within the law on to how this Blasuld be
established For exampleit would have been appropriate to remind the principle of
participatory process with surveys in different areas. The law is more explicit on how to
revise the Master Plan rather than on how it should be crédtedisprobably the main

gap in the law since each decision should be takém regardto the Plan. While the
details of preparing a plan can be left to regulations, some basic provisions should be in
the primary legislation.

3C



With regardto the allocation ofdnd the law refers to the regulation under the principle

that a person can only be registered as an owner of the land if she or he has the witnesses
of at least the thremeighbous who owns land legally within the neighbourhodavo
categories of land cdai be allocated for residential purposes, permanent and temporary
but in absence of any indication as to the length of temporary rigigeothis clause is

not significant. Clearly, the length of a temporary occupation will determine the
willingness of &@ occupier to invest in building the land.

In case of land with permanemse,it must be developed withithe first oneyear starting

from the date of the registration; three months in case of temporaryTirghtlause 13 is
also unclear and incompletérticle 13 states that a landowner will receive a construction
permit from the management of the relevant local authority and the Ministry of Public
Works but there is absolutely no guidanceti@ procedurdo get the permid what
document should be cnght or which form should be filled in.

The Land Management Laglearly states that lowncome people will be allocated land

for temporary use. The principle of equity and social responsiveness is breached by the
provision that permanent land, will bergied to those who do not build a structure of
bricks, stones or concretBy this provision security of tenure is not grantadd the law

only allowspoor peopleatemporarilyoccupation

Whole communities can be moved without any opportunity to challeing proposal.

They aregiven at best three months notice to vacate their land. They have no right to
challenge the amount of compensation they may be awarded. Where under clause 18, the
Ministry of Public Works blooksndsbeior dtewrcsau
of a new plan for thearea; they cannot challenge that decision and receive no
compensation for anlpsses that they might sustaumich could be very substantidlhe

provisions on land registration are a further example of lack of tylari
comprehensiveness and certainty. It is not clear at all what kind of registration system is

to be established under clause 27.

A thriving urban land market already exists without any official form of registration.
Only if registration cardemonstratecomprehensible benefithen will people usethe
available systens. They need toexhibit too that registration may help reduce the
incidents ofland disputes

One could note that there is also a gap between reality and the law Nol7. The
Proclamation, Artite 12 states that a registered owner must develop their land within a
year of registration unless they pay their land taxes. Failure to develop or pay taxes
within two years means that they will lofge plotownership. HoweverArticle 19(a)

states thatdnd is owned in perpetuity.
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To whom the land reverts if an owner does not meet these conditiaeemtualities
such as deatbccursandor heirs cannot be traced is stilhclear If the owner defaults on
land taxes, does the land automaticadlyert to the state, or is it available for another
individual to occupy and claim ownership over the course of time (concept of
prescription/adverse possessi®uch are the questions that arise within the discrepancy
of the law

In May/June 2006an amadment was still under discussion in the Parliament about the
Land Committee as the institution in charge of conflict resolution. Revised Article 28 of
the law 17 stipulates that all land disputes cases concerning vacant land will be resolved
within land @mmittee in which seats ministry of internal affairs, public works,
agriculture, justice and city council representative chaired by the regional Governor.

To conclude, the law No17 remains incomplete and many gaps have been idénigted.
the law shold include primary disposition on how to build the Master Plan within a
participatory procesandsecondlyit should take into account the urban land for the poor
and IDPs.This is essentially a framework law and still appears to be in draft form. It
lacks definitions andegulationghatare yet to be published. Howeyédrcan be viewed

as the primary land law policy document.

4.1.2 Institutional organisation

The Land Law No 17 seeks to build a new institutional framework to manage the land
with anaim of dispengg the authorityat different level At the central government level

the National Urban Planning Board will be in charge of drafting the Bill, regulation and
decree while the allocation and urban management comes under the decentralized local
government

Each level will be placed under control of the National Urban Planning Institute (NUPI)
that will oversee theuitability of local land allocation to the approved urban physical
plan (Master Plan). This Urban National Planning Institute wliomes under the
control of the Ministry of Public Works, will act #te zonal, district andationallevel.

The NUPI will prepare the urban land physical plan by demarcating urban fnes
exampleresidential, industrial, commercial and public zorrest aire listed within article
3 of the law. Asstatal belownothing ismentiored with regardto urban land for the poor
and IDPs.However, oncehe Master Plan isompleted the National Urban Planning
Board made up of several Ministeapproves it

Article 9 of the law on basic principles of land allocatitatlare that the Municipality

Executive Committee with the confirmation of the Municipality Planning Department is
the local authority able to allocate a plot usepermanerty.
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If this provisin attempts to build the institutional framework at the municipal level it
could only serveas a basis since it does not provide any information neither on this
Executive committee nor on the Planning Departmantvery casghe municipality has

the righ to decide whether a plot shoutd should notbe allocated buho detailed
mentionof the structure of authority that has to be adopted by the Municipalltyis
empowerment of the municipality without details about the legal form remains a constant
problem within the law and it is feared the mayor will concentrate all the powers.

4.2 In Puntland

Since the establishment of Puntland there have been some significant changes. First, the
Constitution of Puntland provides that Islam is the state religimh al laws must
conform to the Constitution and the principles of Isldm.Puntland as well as in
Somaliland, he actual lawsn operastion are classified into three primary categories:
Sharia law Customarylaw (Xeer) and theSecular law Secular law inturn may be
classified into two swugategories:Legislation of the State of Puntland which is in
conflict with laws of the old State of SomaliEhe old laws of the State of Somalae
appliedparty if it benefisthe peoplavith the rest being abolisial.

42.1 Law

First, there watack of clarityamonginterviewees on whether the existing town planning
law should be applied or whether a new morgadgate law was required. Second, it was
not clear what the existing law on town planning was. Onenmdat referred to an old
1950s Italian town planning laandto an integrated town planning law ftire former
Republicof Somalia which existed.Secondly an old land law of 13 September 1973
seems to bealid.

In 2005 the government of Puntland issuadhew land lawwhich is currently under
discussion in the Parliamemiowever,basedon the same structisand principles as the
land law of the Somaliland this new land law covers different aspects of land
management such athe institutional framewdk, land allocation and building
authorization.

Neverthelesssome gaps and uncertainty remaffisst, land management falls within the
authority of the Ministry of Local Government and Rural Settlemehhe local
governments of all districts are respdale for the general Master Plan that must clgssif
landfor residential, industrial, commercial and puhlidity .

The article 1 of the law that refers to the plan does not provide any explanation on how
this plan should barrived at Nothing ismentonedabout the participatory process. If
regulations are necessary daide the Master Planprocess, main principles should be
stated in the primary legislation.
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Secondly article 3 refers to the types of land that can be issued. foanmbrmanent wes
requires thabuildings or structures on it should be adncrete materials while larfdr
temporary right of usencludes such structures withoft materials. There is no provision
on the length of the temporary use.

The laws onland allocation statethat every citizen has the right to have a plot and to
build on itbut there are no clear provision on urban land for the poor even though it could
be a useful basis to build the necessary legal framework to include legal land tenure
option for IDPs.

With regardg to building permitthe remark made on the same provision for the
Somaliland land law is also pertinent. The local government is responsible for the
issuance of the permits according to the article 5 but thex@psovision neither on how

the permit should be delivered nor on how the request should be introduced.

In the same wayit is stipulated that the sale of an undeveloped land is prohibited. The
land could only be used for the purpdseas allocated foandin a situation where the
owner camot develop the land within trelowed periodthe municipality iSn a position

to recover the land after refunding the paid pridee system to advertise the issuance of
permanent land use is also in place with al&@s delay to contest the alation.

To concludeit is vital to developa clear primary legislation on the making process of the
master plan.
Reconsidering the newly developed land law is also advised in order to complete gaps.

4.2.2 Institutional organisation

With regardto theinstitutional aspectsagain the law remains uncledihe Ministry of

Local Government seems to be the national authority responsible for the land and at the
decentralizedevel, the districtslocal government have been empowered to deal with
land manageent.

The Mayor, with the approval of the municipal council has the authority to issue land
with permanent right. Thiauthority can be delegated to a committee appointed by the
Mayor himself.

A technical committee whose responsibility is to analyze aakermecommendation on

the general town plan, construction layout and all other relevant issues concerning the
land for settlement also assists the local government, according to the article 22
Composed of professionals, teatians and health officers thtechnical ommittee will

be the subject of regulations as mentioned within the ldneertainty remainshough

about the Ministry of Public Works as for its role in the land managesysteém
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4.3 Land conflict resolution

Lack of a clear land managemt system can be considered as one of the main causes of
current land disputes. This resutts insecurity and forces government institutions to
dedicatemost of their timeon conflict resolution. It is also a main constraint for land
development and urbaplanning, potentially hampering significant foreign or domestic
investments in physical, service or industrial infrastructure investments.

Example of the effect of land dispute on a local urban project:

Unresolved dispute forced the suspension of aketadevelopment project and its
implementation in Berbera, Somaliland for 6 monfhise situationalsoposeda critical
threat to the cooperation between project parttieesefore hampering the truanhd
goodwill that the partners had natuiiedhe past

Only limited experiences for this issue are in place today. Two examples can be drawn
upon.

A UNDP have supported a project in Gabiley district (North West Somalia /
Somaliland) where agricultural land has been mapped and certificates of
ownership issu# to the relevant farmers. This process is being conducted
successfully and has dramatically reduced conflicts over land issues. Hpwever
Gabiley is one of the most settled communities in Somalia and has not
experienced open conflict for more than 10 years

A The Municipal Land Committee is aa hoc institutiorestablished and mandated

to solve land dispute#is chaired by the Mayor and members mainly comprise of
municipal authorities (thd.and Department, the District Police Office) and
traditional leades. At the municipal levelthis land committee isummoned
whenever theres aland dispute that has not been submitted to the Court or to the
elders.

The municipal landcommittee, which is one of the five specialized commissions within
the Municipal Counil, is not automaticallybleto solve a conflict. Most of theases are
now being referredo the district Courbut takinginto account that most likely the matter
will be send backo theclanelders.

However when alanddispute casé heardn Hargeisa andf that case is deemed fit for
the municipahearing and determination then the dasent tothe municipaktommittee,
which takes over the matteBut where aconflict falls underthe private property aspects
the disputes ithenreferred to tk district Court.
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The procedures followed during hearings within commitegesdescribedelow:

"Under the supervision of the Mayor and the Governor and in the presence of a police
officer and a district officer, an investigation is carried outradin inspection visit to the

field. Witness statements are heard. A conciliation procedure starts with separate
statements made by the claimants and proofs of the ownership are examined. Elders are
also represented and heard during the procedure. Atnitheofethe hearings, all the
necessary security precautions are decided upon in order to avoid provocation and violent
conflict.”

Land disputes resolution procedure starts with an attempt of conciliation at the district
level followed by a meeting of the Wicipal Land Committee in case of serious conflict

or violent dispute. Finally, if no agreemeistreached the the district court becomes
necessary for the case.

The Land Committee irBomaliland, which includes traditional mechanismman be
developednto a legal institution that has a single strong authority over land related legal
activities at the district level. Once institutionally embedded, the key function of the
Committees is to ensure secure and stable land tenure by systematic statutory land
disputes resolution, prevention of illegal land grabbing &rd negotiationtool for
IDPs/returnees. Consequentihe Land Committee should be institutionalized in the
Land Management Lavand regulations should be adopteiih regardto its authority,

access, formation and costs. It should be established as a permanent structure, well
equippedogethemwith a provision for staffraining.

To assist the Land Committee with legal and technical expertise and to function as a land
registrycapable of recoidg land ownershipsfter theland disputes have been settlad
Technical Land Secretariat could be created and ruled by regulation.

A clan land management system should be considered as a pillar for the establishment of
these committeest must be note that until 2004 each district in Hargeisa had its own
land committee responsible for the conflict resolutidgwe put together thiseport,an
amendmentvas undewray in Parliament.

Article 28 stipulates that all land disputes cases concerning vacahtill be resolved
within a land committee in which seats ministry of internal affairs, public works,
agriculture, justice and city council representative chaired bRelgeonal Governor.

Finally, the new land law in its article 26 institutionalizegazette noticvithin the press

and on the municipal board in case of plibdaation for those who want topposethe
allocation within 60 days beginning from the date of publication. This provision tends to
prevent potential land disputeseverthelessnothing is said about how to introduce the
claim.
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Another way to solve land dispute in both region is to call the customary law (Xeer) and
the elder. Xeer provides a complex system of rules to manage conflict based on
mitigation, both for civil and p®al, collective or individual cases. These rules are
traditionally applied for different types of conflict especially in rural areas but these are
basic principle that are more or less applied to deal with conflict and land dispute even in
urban area.

Ergo is a conflict mitigation strategy, aimed at facilitating communication between
parties, based on emissaries sent by the parties to prepare the ground for holding a Xeer
court to settle the case. Then traditional jury is formedaaXeer lawyer can assithe
defendantFormation of the court is more complex, both Islamic Shari'a and secular rules
can be mixed with the Xeedudgment idased on evidencegighbouréwitnessesand
statement from communityepresentativesA complex body of procedures alsules

appeal and judicial review in case of new evidence

In Puntland the land dispute situation is also really critical but the recourse to the Land
Committee can vary according to different ardasBosasso the Islamic Court and the
municipality areboth competent to solve land dispute.

More precisely in case of built plot, the Islamic Court hasathibty to hear land disputes

but in case of wbuilt plot, the municipality has to be involved through the Land
Committee.This Land Committee is almosin official institution make up of 8 to 10
appointed members. Theirector of the Land Department is part of the Committee.
Conflict resolution, planning, land allocation and land regulation are the main areas that
fall within the Committeé gurisdiction. However in Garowe the Land Committee does

not exist in such form but rather at an embryonic stage.

Finally, in Bosasso, where Islamic influenceetevant land dispute are generally settle

beforet he | sl amic court or Itappealsihatthe IBlamicedurd er 0 s
apply the Shari'a to settle land conflidbased on the fact that the one who has developed

the land is the owner. But the secular law and the legal document provided by the parties
are considered as welland Disputes undéhe Islamic law can also be brought to the
religious authorities in charge of an arbitration process based on Islamiofyagpperty

acquisition
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Chapter 5Analysis of the registration systamboth regions

Land ownership in Somé#dind as well as in Puntland is currently recorded using a
manual paper based system by municipal staff with a chronic shortage of tools. In both
regions the registration system hbsendestroyed andperate®n a very basic moddh
Somaliland some soces indicated that théle deeds registration system provided for by

the Registration of Documents Ordinance (Cap. 82 of the 1950 Laws of the Somaliland
Protectorate) is a much simplified system of registration designed to assist the operation
of the land market and would be satisfactory for Somalilandforeseeable future.
However, thigpoint needs to be further investigated.

However during the last mission of the consultant in May 2006 it appeared that the
Municipality of Hargeisa experienced a nesystem of registration through a
computerized system with software designed to record the building permit.

5.1 Range of services

In Somaliland the registration office is part of the Municipality but independent from
Land Department. The section is subdé@d in several sections such as Building permit,
Transfer of ownership or Physical asset and Ltandre. The Land Department is facing

an extremely rapid growth of the city and does not have the capacity to respond
adequatelyThe link between the regrstion office and the mapping section is very weak.
The mapping section employs two staffs to develop basic maps of Hargeisa on which
appears only little informationOn a district level6 to 8 inspectors are in charge of
surveying but without the necesg@quipments.

38



Figure 2: map of Hargeisa produced by the mapping section

Primary land registration and building permit process:

A number of @partments process building permit&e following outlines the process of
obtaining a permh The permit tends to be regarded as a primary written evidence of
permanent tenancy. There atgee forms involved in the process; the last of which
comprises the permit. Once a permit has been issuaddholdercan apply for a title
deed to the bilding butnot the land.

Step 1: Application

The | andhol der applies for a 6l and |l egali sat
relevant District Commissioner (there dinee districts in Hargeisa)The applicant must

have an Identity Card to bgr ant ed a o6l and | egalisationd c
permit

The payment of application fees ($8.00) is checked before an investigation will proceed.

Field Surveyor (geometer) inspects the sites. S/he notes the dimensions on the application

form (e.g. 12m x 12m) and notes if the site is developed or not. There are no parcel
identifiers, and so the surveyor writes a property description on the application form in

long formd e.g. west of street xxx, building number yyyy from northern coiDistrict

Pl anner wveri fies tamdwritesuhiswretlye@pplicationifanrthenr mat i o n
the form is sent to Mapping Section of the Lands Department in the main municipal

office. Chief Surveyor verifies that parcel is developed or undeveloped and may be
allocated for private development and occupation.
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Is the land identified in public road or is it designated for public use?

Is it designated as privately held land in terms of city master plan? (The Master
plan does not appear to exist)

Chief surveyodoes a locality sketch on the file folder cover

Then parcel is noted in pen on e print of a type of block plan it shows

only the city blocks in a district

> >

> >

Step 2 Application to Legalise Land

A New form filled out by District Commissioner
A Signedby District Commissioner, Director of Planning, Land Director
A Included in the file for the parcel

Step 3 Taxation Department

Taxation Department checks if taxes have been paid and collects new taxes.

Step 4 Auditing (Administration and Finance Depaattit)

A Doublechecksf taxes have been paid
A Transaction tax of $80 as a one time fee levied

Step 5 Land Department Mapping Section

A Checks if land has been allocated/building permit registered to someone else
already
A Check on registered building permibperty plan (annotation in ink)

Step 6 Archive Section: Building Permit Generated

A Information from two forms in file assimilated on a building permit form
A Signed by Executive Officer, the Deputy Mayor, and the Mayor

A Copy of permit to Applicant

A Data engred into building permit database on computer

Step 7 Development

A Land is developed by erecting a building and/or building as a minimum a
~ foundation wall around the perimeter
A District surveyor ensures that perimeter is fenced / walled according torlan a

that encroachment does not occur
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Step 8: Registration

Once the land is legalised and a building permit, one can apply for a title deed to the
building in thePhysicalAssets and Land Tenure department for sh100,000 (x$16). This
is a title deed to thbuilding and not the landitle deed has far more information than
legalisation certificate e.g. photo of owner and family information.

Until May 2006 the registration for the building permit was made manually and records
were kept in books, since tt&h of May 2006 the office has been using computerized
system to register building permits. The software called "Archive Municipal System"
allows registration of more detailed data. Howewer maps showing the location of the
developed plot are linked the system so it is still necessary to refer to the file to consult
the mapwhich remains unclear.

Procedure within the Transfer of ownership section:

A Responsible for the registration of property transfer deeds, this section applies a
fee of 3% of thevalue of the land to register the transaction

A The contract is drawn up by a public notary and each party receives a copy

A Basic facts are registered on a book

This proceduré¢oo is applied for the inheritance certificate under the circumstance that a
Shara Court delivers a confirmation of the inheritance righhce againno maps are
linked to the system.

Interviews indicate that getting the transaction noted in the municipal records is not
compulsory. It is a privateonveyancesystem. One could traresfland by means of a
cash sale, without involving a public notary or getting the transaction noted in the
municipal records. However, there are obvious risks associated with this.

Procedure within the Physical asset and Land and Tenure section:

A Once theproperty has been developed the owner who seeks a title deed to confirm
the full ownership should introduce a request through an application form

A At the time of the survey 3000 titles have been delivered in Hargeisa that counts
about 65 000 properties

This section delivers titles that are in fact confirmation of the building ownership.
These titles should be considered as title deeds but for the property itself and not
for the land itself. The delivered title is manually recorded within the section
whichthenkeeps a copy

>
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Table 4: Number of new title deeds issued for buildings in Harg€i682004

In Bosasspthe registration office has thauthorityto register ownership, land taxation,
building permit, rehabilitation wthorization and inheritance certificate but this is not a
compulsory procesdt should be indicated that the Islamic Court in Bosasso is also
authorisedto register the same range of legal document. This is a commonly used
competencéhatcitizens seekite recognition of their rights under the Islamic law.

5.2 Degree of security

The system has a very low degree of accuracy in respect to parcels and rights. Any
parcels are delineated on diagramsglans framed by land surveyors and nothing have
beapproved by theffice. It is only a matter of getting an official stamp that certifies that
the document has been recordddiore worrying is the fact that land information
collected by the different registration offices are not shared among them. Emeh off
must transfer land information to the district responsible for the updating. Lack of
updating leads to mistakes about the identity of the awner

5.3 Degree of sophistication

The service provided by the registration office is reduced to a minilnerause
everything has been destroyed over the years. But the main problem remains the lack of
financial and human resources. There are no computers and document are prsihgced

only one typewriter andhen officially stamped.Depending on the differentigdrict in
Hargeisa oneamot count more than two or three surveyors per district.
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5.4 Cost of registering transactions

It is oftensaid that in both regions the costregistrdion is affordable forall; the cost of
registering transfers depgion the value of the propertyn Hargeisa registration cost for

a full ownership title within the Land Tenure section is approximately 50 USD while the
building permits registration cost is 10 USD for the verification made by the surveyor.
The fee to acess the permit, which depends on the size of the plot, should be added and
may be expensiveWith regardto the registration of inheritance certificathe cost is

about 50 USD while it is 3% of the amount of the transaction to register the sale
agreementn the same officeln Bosasspthe cost to register a plot of 20 X 20 would
approximatelybe 100 000 Somali shillings while for the same size in Galkayo the cost is
400 000 Somali shillings

5.5 Time required for registering transactions

In generalin both regions the transaction is immediate. Currently there may be a small
delay for a document to be registered although the delay was as long as several weeks in
the pastin Bosasspthere are two different systems in place:

In case of registration ajrabbed plgtthe applicant should first obtain a court order to
become the owner. With this ordéne process takes one déty.other caseshe process
approximately takes two days

5.6 Access to the system

Everybody can access the syst@md thos who want to register a document.
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Chapter 6: Minimum requirements for implementing land
administration other parts of the country

During the peace processcommission was created to address land disputes and to make
some recommendations. The "Land and Property rights review" focused on:

A Appropriation of public land and property
A Grabbed land

A Conflict resolution

A Small scale farmers whose land was illegally occupied by government officials
Among the different recommendatior@e was the creation of two committees at the
local level: One committee that would be in charge of conflict resolution on land and
settlement while the other one would be responsible for farndéspiites It has also
been recommended to revise the Consbituto include principles of free land market,
private ownershigand landregulation by both federal and regional administration and
land decentralization.

These recommendations together with the interviews conducted during the last months
tend to demorigate a strong willingness to build a land poliejowever as mentioned
above, assessments for Se@bdntralSomalia have been fairly limited so far due to lack

of accessibility to the region (security), lack of documents for desktop review, and lack of
clearly identifiable technical counterparts active in this area.

The Joint Needs Assessment in May 2006 noted:

1. Unclear land tenure:

Solutions for land and property related conflicts play a major role in enabling any large
scale rehabilitation and ddepment efforts.

2. Absence of legal and institutional framework:
There are no land laws under development. No institutions exist at a regional level. At a

local level, land management decisions are made as need arises by authorisation of the
controllinggroup or Governor, or between competing informal authorities.
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Examples of land management processes in South & Central regions:

In Kismayq the controlling group authorises municipal decisions on ad hoc aadis
there is nanunicipal regulatios or public revenue collection exist on land and properties.
In some areas in Mogadishu, land allocation for public purposes is managed at the
neighbourhood level focusing on negotiations between the community members
themselves. Due to the security coastits, data required to build a comprehensive
picture, are lacking.

Opportunities:
TFG has stated that it will engage directly in a land reform as soon as it has established a
seat in Somalia, using land records remaining from thevaretime as a basisogether

with traditional conflict resolution mechanisms.

See the study on land, housiagd property right restitution Annex Ill
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Chapter 7Gender perspective

Studies have shown that in the current Somalntext, women have primary
responsibility for household food security and tasks such as collecting water and
firewood, childcare andcare givingfor the sick and elderly. This is a burden for
displaced women in particular as they lack access to basal secvices such as housing,
health, education and employment opportunities. Gender disparity in education means
that while the school enrolment ratio for boys is at 25%, it stands at 14% for girls. This is
largely due to poverty, cultural pressure anduhsafe protection environment that force
families to keep girls and women at home to help in domestic chores. The prolonged
conflict has also had a negative impact on boys/men, limiting opportunities for education
and employment and making them easy tarf@ recruitment by militias.

According to the NGO Nagaaavhich is a local umbrella organization established to
promote the development of women's rights founded in 1997, women are not facing any
discrimination concerning their access to land. Womeah raen are equally treated in
relation tobuying and selling plotdrom theirown point of view, since land is only a
guestion of money there is no discriminatiommpared teemployment, education and
politics.

The above consideration does not reflect HBBs point ofview, which needs to be

clarified further. The Constitution in Somalia clearly provides equal rights for women

and men but this rule does not apply, to i nh:q
which states that a girl inherits half what boy inherits of a family property

Chapter 8: Land and HIV/AIDS

Although Somalia is less affected by the virus compared to otheBaidwran countries,

the largescaleinternal and international movements is a serious fskce the land
policy is not yet in place related impact on issues such as widows, orphans, land
productivity and food securitiyas not been addressed.
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List of people interviewed

1-In Somaliland

Head of the Court of Al
Judge Suleiman Irro

Private sector
Mr Ahmed Ahmed Busin
Mr Mohamed Jame Musa

Engineering Company
Mr. Mohamed Abdi
Mr. Abukar Abdi

Minister of interior
Eng Ismail Adam Osman

Land Director
Land Department
Mr. Abdiaziz Mohamed Hashi

Municipal Land Conmittee
Mr.Jama Ismail

Mr. Adam A.Ali

Mr. Ali Hassan

Mr. Nur M.Amare

Mr. Hassan A.Haid

Hargeisa District: 26 June
Deputy Commissioner
Mr.Hassan Jamac
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Hargeisa District : Ibrahim Koodbuur
District Commissioner
Mr.Abdi lidan

Elders

The mayor of theapital
Mr Hussein M Jiciir

Academy for peace and development
Mr Ali Egeh

Nagaad Umbrella association NGO

Member of the Parliament
Mr Saeek Elmi

Professor Ahmed Dirir Ali
University of Hargeisa

Member of the House of Elders
2-In Puntland

Interview with the head of the Islamic Court

Interview with the head of the land department
Municipality de Bossaso

Interview with Charia Department
University of Bossasso

Puntland Development Research Centre
Mr.Abdirakhman Abdulle Osman

Interview with the Ministeof Local Government
Garowe
Mr Ali Abdi Awaare

Director of the Garowe land department
Mr. Abdi Ali Shire

Laws

In Somaliland
The following are applicable laws and policies. It appears that only the Constitution, District and Regional

Planning Law 28002 and the National Urban Land/Planning Proclamation No 17/2001 have been passed
by parliament.
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National Law and Policy

Constitution of the Republic of Somaliland

Approved by parliament on 30 April 200 and in national referendum on 31 May 2001.
District and Regional Planning Law 23/2002

National Urban Land/Planning Proclamation No 17/2001

Somali Appropriate Building and Urban Codes of Practice

Hargeisa Municipality

City of Hargeisa (Government) Law 2004 (City Charter)
New Program for the Caplt€ity Municipality Land Management, constructions and Town Planning

Improvements. Undated draft policy document.
Historical Laws, Policies and Land Management Institutions
Town Planning Board set up by British in 1945

Town Planning Ordinance of 194Z¢p. 83 of The Laws of the Somaliland Protectorate, 1950 edition)
(TPO)

Registration of Documents Ordinance (Cap. 82 of the 1950 Laws of the Somaliland Protectorate) (RDO)
Somaliland Charter 196D set up Town Planning Board and Surveying and MappingoBuzst

independence

In Puntland

Constitution of Puntland State of Som4li8&0 June 1998
The law governing on the capital city of Puntland state of Somalia w No é/ 2005
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Ethnic groups - Horn of Africa

Ethaiz Groups
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Background

Crigins of the Somali people: Cushitic linguistic group
Appeared around the 6% or 7th century A.D in the northern part of Somalia

Emergence of pastoral clah groups in the next éenturios in southem and
western part of the country

10% century: introduction of Islam by Muslim Arabian migrants along the
Somali coast

Close to 100% of Somali are Sunni Muslims today
Sharia has long co-existed with Xeer-unwritten Somali customary law

Introduction of imperialism during the 17® century (Omani pruter,tmn) deeply
 broke the balance of the powers

Colonial period accelerated the emergence of profound disparities between
clans and ethnic groups
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Clans lineage

"The social context of human development in Somalia cannot be understood without
reference to clan affiliation. Lineagg identity is a central organizing farce in Somali society.
At the grassroots level, clan elders and other community leaders play a vital role in
providing most of the day-to-day govemance throughout Somalia, In the absence of
ﬁglelﬁthel) n%‘;ate authority, and are often instrumental in maintaining local stability”.

"In Somall culture, clan Is the Inherited pafriarchal lineage of ancestors, passed down
orally in detail, generation to generation. determining origin, social standing, and access to
territory, property and power”.

(IRIN-CEA - 2001)

Based on their patriarchal kinship, there are six major clans numerous sub-clans and
minority groups

Those who fall outside major clan lineage divisions are minority groups
Minorities make up about 20 per cent of the population
Bantu minority groups tend to be small scale farmers

The legal framework throughout the cou remains poor and minorities or displaced
people, eitl}er outside the clan system or outside their area of origin are not protected by
customary law

Clans and sub clan distribution in Somalia
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